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URITED STATES DISTRICT COUET
SOUTHERN DISTRICT OF NEW YORYX E E

DOMINIC FRANZA,

Petiticoner, AFFIRMATION IN QPPOSITION

~againskt- 98 Civ. 54354 (LARK]

= -

JAMES STIHSOM, Superintendsnt, Lro ge
Great Meadow Correcticnal Facility

i ORIGINAL

CAROL A. REMER-SMITH, pursuant ta 28 U.5.C, section 17446,
affirme to the bhsst of my knowledge that:

1. T am an Agsistant Digtrict Attorney of counsel te ROBERT
M. MORGENTHAU, District AtLorney of Hew York County, and I am the

BTCOITIEY assigned to this matter on behali of Respondent. We would

m =
coppose the motion for discovery. e D
S - T

2. On April 3, 1592, petitioner was convicted, after E_jﬁ}g
=
trial, of three counts of Attempted Murder in the Second DeggEe ahg
cne count of Criminal Possession of a Weapon in the First ﬂsérgg-
o =
Fecitioner was sentenced to three indeterminate prison terms of
from eight and one-third to twenty-five yeare for each homicide
count, and to an indeterminate term of from three to nine ysara for
WEADONE Dogsessicnh; each term was to run consecutively to the
cthers.
3. By a motion filed in the District Attorney’'s Office on
February 3, 15%9, pecitioner geeks discovery, which he alleges will
render an evidentiary hearing unnecessary and purporcedly will show

that his confirement is illegal and his conviction was procured by

fraud.
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CARCL A. REMER-SMITH, pursuant to 28 U.8.C. seckion 1746,

AR

against-

JAMES STINSCON, Superintendent,
Great M=adow Correctional Facility,

Respondent .
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affirms to the best of my knowledge that:
1. T am an Assistant District Attorney cf counsel to ROBERT

M. MORGENTHRU, Discrict Atctorney of New York County, and I zm the

fu

attorney assigned to this matter on behalf of Respondent. We would
Cppose the motion for discovery,

2. On April 3, 1932, petitioner was convicted, after a jury
trial, of three counts of Attempted Murder in the Second Legree and
ons count of Criminal Possession of a Weapon in the First Degree.
Fetitioner was sentenced to three indeterminate prison terms of
from eight and cne-third ta twenty-five years for each homicide
count, and to an indeterminace term of From three to nine years for
weapons possession; each term was te run consacutively to tha
others.

3. By a motion filed in the Digtricrk Attorney's Cffice on
February 3, 1333, petitioner seaks discovery, which he alleges will
render an evidentiary hearing unnecessary and purportedly will show
that his confinement is illeqal and his convict.icn was procured by

traud.




NEW YORE COUNTY DISTRICT ATTODEMEY
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prosecuctor (Ferizisner’s ACIITTALICS, &t 10, AT LIE mimardlUs ETELE

motions he has filed, petitioner nas never =omplalined tnaet he 4ic
not receive all relevanr materia-s; the Distrist Attornsy's Ciflce
need only provide one copy. Of course, only those reporcs which
relate to the subdject matter of testimony given ac crial must be
given to the defense; the state nesd not turn over its eéntire file
{Periticner's Affirmation, at 5), In any event, defense counsel
had ample oppertunity to cross-examine the witnesses about any
perceived discrepancies at trial, but on the whele chose noc fo do
so unless it percained to petiticner's complicity or motive for tne
grimes.

5. Indeed, using the discovery items as exhibits, petitlonex

»epeatedly filed motions Witk che 3Itate COUrcs {gee Respcondent's

Lel

Affirmation, %918, 21, 23). In fact, with the instant hakeas
gerpus petition, petitioner appernded 42 exhibhits in suppez: of his

periticn, comprising at least ten volumes. C=. Bvrd v. AZmontroub,

880 T.24 1, 7 {8tk Cir. 198%2), gegri. denied, 454 U.5. 1015, .lb
S.Ct. 1326 (1950).

5. More i‘mportantly, petiticner has not estskblished a need
far the dacuments he now Seeks. Apparently sach document now
scught would be used =e attack tne factual beasis ey Fim-Brioass

(Degiciorer’'s Affirmation at =-4)- But, &t $xial wetibioner
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Colleguy: 3Z8; gee Respondenc’s Memorasdum of Law, at 4-5, 1z-23:
mespordenc's AZfirmaticn, 913'. The time t2o artack anv allazeg
"physical Impossibilities" of a czime was at Tris
collaceral proceeding. Simply put, petizionex's gLrategic deciglsn
asr trial net to contest the faciual underpinn:ing of each crime
places any belated speculacion or inference abour the circumstances
of that crime beyond this Cours's purviesw.

5. Nor would these documents, absent sworn testimony or ather
varification, establisk that petiticner’s convicsion was based or
o % 45 P And, mere cooperation by officials of wvarious law
enforcement agencies does not signisy the sxistence of "repor=s"
which were not given to the defanse. Similarly, any misstatement
of details by an official nas ipvelved in the investigaticn cof the
ShooLing dces not support the iafersnce of non-discovered reports

ezitioner s Affirmatior at 3, 4}, Fe-icicner‘'s self-gerving sav-

i

I
1
ac is insufficient teo preve fis unfsunded zlizcations.

7. Discovery in an actica for habess corpus relief is mes
availa®le as a matter of course, =ut only Zf the bDetitionear has

shown "good cause” for the districr sourt to crder discovery. DP=t

another way, Rule & which permicts discovery for goed cause shown,

does net authorize 5 fishing expediticon. BSse Herris v. Nelsop, 394

U.5, 288, 300-01 (1989): M- v. Keane, 777 F.5upp 282, 287



WEW YORE CQUNTY DISTRICT ATTORMNZY

Tesrczs <, STimSon n A = bl o
& Civ, SHBs 1TAR
VL ERLE; BRI, g3 enb e, Lingmes v DEERISESL, 8% T RS
28 Tir.!, gerr. Jemiad, 506 U.3. SB8, 113 S5.ITZ. aFx ZF3a 3
2racy v. Sramlsv DBy . TET BoOE. STEE O LEEYY, Zew g, 2l
F.32 &84 17th Cir. 15%¢)
B . Hers, petitioner presents a laundry lisc cf cver 104

<-amg, bur he has not shown the relevance 2f any given Ltem.
Rathe», he makes a blanket assertion tha:t these cocumencs wilZ
samehow prove his claim, as noted elsewhears, the judge who
presided az the trial held that petiticner's post-conviction matZon
{the |basis for his ©present claim}, contazned ‘“completely
amgukstantiated charges of fraud and collusion'; tnatb the charge of
conspiracy between the prosecutcr arnd defense counss. was "nothing

cut self-serving wishful thirking"; that petitionesr’s re-AnalvELS

=F rhe —rizl evidence was *byzantine”; and that his specific cleims
ware "wichout me=icv (Exh., 18: 2-4; see Regspondent’'E AFFITmation,
e

2. Thus, petiticner’s si_egacions are baseq or a fantasy of
wrong-2eing that simply canncc e substantiateq oy the »acord
ne-ow. A fishing expedicizsn, sush &5 thac sought Rers, which wiil
reguit im no support for petizicner’s spurious ailegations, is a
westc=s of this Court’s =ime and the state’s rescurces. In sum,

stiris=er has nct shown '"gopd Sause' warranting an erder iLor
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Franza v, Sgipson ~ &= February 8, 1999
98 Civ., S4B4 {LAK)

WHEREFORE, Respondent urges this Court to deny the motion in

all respeactgs.

Daced: New York, Kew York
February 8, 1993

CARDL A. JER-SMITH ——rt
Assistant District Attorney
Appeals Bureau

oS: Domlinic M. Franza
52-hK-3GE9
Ureal Meadow Correcticnal Facility
P.0. Box 51

Comstock, Hew York 12821
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SOUTHERN DISTRICT OF NEW YORE
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DOMINIC FRANZA,

Peticiocnsr,
=acainst-
JARMES STINSON, Superintendent,
Ureat HMeadow Coxrescticnal Facility,
Eespondent.

e AEEEE T TS S S EEERRT TS GO == o EEER - S CSoCOoOREeEEmT—=—=——

AFFIEMATION IN CPPOSITION
TO MOTION FOR DISCOVERY

98 Civ. 5484 (LAK)

ROSERT M. MORGENTHAD
District Attorney

New York County

Cne Hogan Place

Hew York, Mew York 210013
v212) 335-8000

By: CAROL A. REMER-SMITH
Assistant District Attorney
Appeals Bursay
Qf Counsel
(212) 335-9320




