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|EUPEEHE COURT OF THE STATE OF MEW YORE |
COUNTY OF NEW YORK; PART 32

R X |
| The Feople of the State of New York, - NOTICE OF MOTION ‘
| Sleintiffs, : SUMMARY JUDGMENT
i | -agsinsc- : O8 DEFENDANTS C.P.L. ]|
il?f_:mi.'::'-.-: M, Franzz, r §440 .10 MOTION AND |
| i Defendart, : BUMMARY JUDGMENT |
1 ¥ INDICTMENT $11987/91
PLEASE TAEE MNOTICE that upon the armrexed &sffidavic of I
Deminic M, Franza, duly being sworn to the _9  th day |

of Septembez, 1993, and upon the Defencants C.F.L. §440.10 |
Motion fFiled on 7/20/93 and Summary Judgment filed on

{23/931, Defendant will mowe this cours at Criminal Term,

i

Part 32 therecf, at the Courthouse loczced at 1ll Cencre
st, New York, op tha 27th day of September, 1993 at 12:00
AM,, for Summery Judgment on Defendsnts C.P,L. §440,10
filed on 7/20/93 and Summary Judgment filed onm 8/23/93,

{for an Order Vacating cthe Judgment entered =zgainst Cthe

above-nzned Defendant on the B8th day of Apxil, 1992, whether
such Judgment should be Vacated on the Following Grouncs:

A) Peoples further Failure to serve Opposition Hotiom
upon Defendant and Court on Septe?‘lher 1st, 1993, as well
Failure tc answer Defendants E:.:r.ﬁar‘:.r Judgment filed on |
5/23/93, D.A, office wviolating the requirements of C.P.L.

R&40.30 and C,P.L.R. §2214,. THE D.A."S COFFICE HAS DEFAULTED.

3 . |
{ B) Peoples Failure to Dispute Defendants sworn




allegations of Fact with Documentery Froof. Paoplsag Failure
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to Diapuce Defendents Suzmary Judgmans.

i Defendant rfurther reqg!
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| {TO: Hon Robert Morgenthau, Esq.

District Attorney of

Mew York County
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\§440.30 and C.P.L.R. §2214. THE D,A."S OFFICE HAS DEFAULTED,

SUPREME COURT OF TEE STATE OF. NEW YORK

COUNTY OF NEW YORE; PARET 32

The Peopla of the S5tate of Hew York, : AFFIDAVIT IN SUPPORT i
Piginciffs, : OF STMMARY JUDGHMENT
-against- : ON DEFENDANTS C.P.L.
Dominie M , Franza, : §440,10 AND SIMMARY
Dafendant. : JUDGMENT.
----------- wmm e m = m e me = INDICTMENT #11987/91

State of New York )

Couniy of Cheoung ) &s5.:

Dominic M Franza, being duly sworn, deposes and says:

1) I am the Defendant in the above-eatitled procesding. |

I meke this Affidavit 4in support of Summary Judgment, to ‘
Vacate the Judgmenr of Conviction hersin, upon the Grounds:

A) Peoples further Failurea to serve Opposition Motion
upon Defandant znd Court on September lst, 1993, as well |
Failura to answer Defendants Svmmary Judgment filed on

8/23/93, D.A, office viclating the requirements of C.P.L.

B) Peoples Failure to Dispute Defendants sworm
ailegarions of Fset with Documentary Eroof. Peoples Failure
to Dispute Defendants Summary Judgment.

2) Defendants C.P.L. §440,10 was filed, Parsonally

served upon this Court (EX #1) and D.A"S office (EX #2)




o 7/20/93. The return date was B/2/93,

eferdenc haz given the D.A.'S Office 13 davs notice, |
rha D.A.'S afficse was to reszpond to Defandants Motion on

7127793 saven days before B/2f93 as Tequired by law, the

P L

D.A'S office has not sacisfied this requiremenc (C.P.L.E.

As of 7/27/93 chere has been no cpposition from the
D.A.'S office to Defendants Motioz. The D.A' office
regerdless of when or whether a Motion term is availeble
must file an opposition with the Ceourt (C.7.L.3. §C2214:11),

The Defendant hes s=iven the D[.A.'s office acequate
notice to motion, Should the D.A.'S oifice feel thet they

could not oppose on 7/27/93 the D.A 'S office should of

| informed Defendanc with a PROMPT LETTER in seny aevent

advising of the Defect and stating the Motion will hbe
answered, but not by the 7th dey preceding the rerturn date
(C.P.L.R, §C2214:12).

Dafendant has mot received any such Notice the DLAL'S
office knows the Defendants Whereabeouts, The D.A.'5 ofiice
has besen given an extension of time by this Court cill
9/1/93 to Respemd, Defendant wes mnever informed of this
by this Court or the D.A'S office.

The non-receipt of the opposition is mnot the Fault
of the Defendant or due to the H-;Ii] or Overnight service
or improper Wotice, The D.A.'S conduer is DELIBERATE RATHER
THAN INADVERTENT (C.F.L.E. §C2Z14:14},

On 8/23/53, Defendant has moved for Summary Judgment
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| land D.A.'S oZffice on 8/23/93 with a return dsts of 9/1/93,

etposed Defendencts

IMotion 4s well Sumpery Judgment, the total ekizpe that hss

[T

passed is 44 deys since the filing of Dafendants C.P.1

£l

§440 .31 Motich,

The Conduct of the D.A.'S office shows 2 DELIBERATE

RATHER THAN IMNADVERTENT AVOIDANCE ir Ziling 2 Uoposicion

| te Defendents C.P.L. §550.10 Motion znd Summery Judszent.,

| =T1-1.E D.A,'S OFFICE HAS DEFAULTED.
I The proscribed procedure for this Mocion is C.F.L,
'lsii-!;ﬂ.f:.ﬁ. The D.A'S office has not filed with the Cour:
and served the Defendent a5 well apy Opposition papars,
which che D.A 'S coffice may do or not, tha D.A.'S office
chose net to (C.P.L §440.30, Sud [1]1).

, De to the Inaction by the D.A 'S affice the Facts
are conceded reaguiring GEANTING of Defendants Motion, the
\Grounds in C.P.L. §440.10, Sub (2} de not epply to
Deferdants Motion, Defendant has met the Enumerated Grounds
listed in C.P.L. §660.10, Sub (1) and the Factz wirh
_itrnr:m:Er.tar:.:' Proof are VOID of the Trial Record (C.P.L.
-E-J;&':}..'HG, Sub [2]).

This Court should consider t?e Merits of Defendants
Motion and Grant Defendznts Motion and Vaczte the Convietion
due to the Fact:

A C.P.L. §440.30, Sub 3 [a], Defeadant alleged

Ground's constituting Legal Basis for the Motion.




B) C.P.L. §440.30, Sub .3 [h], rhe CGround's a
- = — L ] 1 L
upon the existence of Fact & and is supported by sworn
gallegations .,
¢) C.P.L, §440.30, Sub 3 [c], The ewors allegations
of Fact essencial tao support the Motien are Conceded by

Che Paople through Inzecrcion, makiznz Defendants Mekicn

=

i Conelusivaly Substantiatad by Ungusstiongbls Documentary

-

Drens

Defencznt has mer the Starutory Beauirements in 4t

in

Entircsty.
Cefendants allegatioms of Fact esszszential to supporc
the ¥Motion is AOI:

A} Refuted or Conclusively Refutad by Unguestioneble

#
Documentary Proof. '
B} Contradicted by the Court Record or other official

record.,

C) Defendsnts Morcion 1S supporced by Documentary

B) Defendants Documeatary Evidence show's Defendants
allegartions sre True, Documentary Evidence came directly
from the D.A.' S office.

The requirements of C.F.L. &40.30, Sub 1 requires
Moving Papers on behalf of the Defendant and D.A's office,
and dees not call for an Oral ﬁnti:ﬂ on the Matter or
argument, Defendant 1ia £filing C.P.L. §440.10 Motion as

well Summary Judgment £iled on §/23/93 never tequested

Oral Argument (Wew York Bules of Court, Uniform Rules for
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the K.Y.8, Trisl Couvtsz §202.8 Scb D). Thzough Inactcion
the D.A, has Defaultzed, the Statute clearly shows the
Legislative requirements of filing papars, the Rila and
Steznéing Prectice is Dictated by C.P.L. $440,.30 this Staruce
does wof cell for ORAL Argument, dus te the Facr Defendancs

C.P.L. §4£0.10 is to be decided oz cke Moving Pzpers this

Court should be amenable o that (C,.P.L.Z. C221&:19)%,

=]

The Adjourn—ent f=om 9/1/92 tao 9/27/93 has not been
stipulaced by the Daferdanc, the D,A.'S office has not

submitied in writing for an zdjour=mazs to this Court

En

-
required by Law (Few York Riles of Court, Unifora Rulss
for H.Y.S. Trial Courcs §202.8 Sub E [11).

The Defendsnt has not Egrs

i

d to an sadjourmment mnor
T

has the Defsndant been adwvised of an¥ adjournment in writing
by the D.A.'S office beforse the returm date, cthis is in
vielacion of the Law (Wew York BRules of Court, Uniform
Rules for the H.Y.S., Trial Courcs §202.8, Sub E [2]).

The adjournment from 9/1/93 ro 9/27/93 has not bean
stipulated by the Defendant {C2214:19) and is
inconsequential to the requirements set forth in C.P.L.
§440,30 and C.P.L.R. §2214, cthe D.A.'S office had more
than enough ample time teo file &n Oppositionm Motion as
well an Upposition to Defendants %umarjr Judgment, as well
natify the Dafendant of any adjc:-ml:mr.ents or in not filing
an Opposition within the prescribed times for filing.

As of 9/9/93 there has been no Opposicionm yet. This

Court should not condonsz such an abuse of the Law. This




| |C-::lurt siould TMMEDIATFLY GRANT DEFENDANTS MOTION.

} Defendants prior Sumcwary Judgment (EX #3) is to be

|read in conjunction with ciis Mobion. ‘

i The Grounds for rvelief raised upem this Motion has

not previously been detarmineéd on the Merits upen a2 prier '

Mation or Proceeding Iin & LCourt of =this Btate, or upon

-

len appeal from jucdgment, or upon a prisr Meotiom or prieor

(1§}

proceeding in a Federal Couzt. |

WHEREFORE, The Defandaat asks this Honorable Court
i AT TR
|
to GRANT Defendanrs Summsary Judzment on the Grounds: |
: R
]

| A) Peoples firther Failure to sexva Oppozirion ¥Motion
Il;p-nn Defendasnt s&nd Courc on September lst, 1993, as well
Feilura ta answer Defendanrs Summary Judgmenr filed on |
Bf23/93, D.A. offige violating the reguirements of QL |

| §640.30 and C.P.L.R. §2214, THE D.A."S OFFICE HAS DEFAULTED.

i B Peoples Failure to Dispute Defendants sworn
2llegations of Fact with Documentary Proof. Peoples Failure
| to Dispute Defendants Summary Judgment. i

Defendant further request the grovnds ralsed for relief

in, Defendents C.P,L. §440.10 Motiom £iled on 7/20/%5 be

R

Grented in it's Entirety, and rchat this Cour: grant such

and other and further relief as it may deem just and proper.

Sworn to before me this

ﬁ :'." ..-". ; -""'" .-'rr{._ .--"'""-
7' day of EﬂJ éni;r 1993 _/.--M,;z 2 fx,g;;,_.&

L

Dominic M, Franzs
1
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