UNITED STATES DISTRICT COURT
SOUTHERMN DISTRICT OF NEW YORK E

DOMINIC FRAMNZR,

Paritlonsr, A AFFIRMATION I TOMN
L]
-agalnst- i 88 Civ, 5484 (LAK)
JAMES STINSON, Superintendant, EEg 58

Great Meadow Correcticnal Facility,

Respondent. Ii ORlGlNAL

CRROL A. REMER-SMITH, pursuant to 28 U.S.C, section 1746,

affirms to the pest of my knowledge that:

1. * =m an Assistant District Attormey of counsal to ROBERT
M. MORGENTHAU, District Attorney of New ¥York County, and I am the
attorney assigned to this matter on behalf of Respondent. We woula

—
—

oppoze the motion for discovery. & i
- ey =
2. On April 3, 1992, petitioner was convicted, affer E_j%fg
erial, of three counts of Attempted Murder in the Second aégqge EHE
s
sne count of Criminal Possession of a ¥Weapon in the First d§§T§§~
Petirioner was sentencad to three indeterminate prison te%%s_gf
from eight and ona-third to twenty-five years for each homiciae
count, and to an indeterminate term of from threes to nine years for
weapons posseseion; each term was to run consecutively to the
cthers.
3. By a motion filed in the Distriet Attcrney's Qffice on
February 1, 1995, petitioner seeks discovery, which he alleges will

render an evidantiary hearing unnecessary and purportedly will show

that his confiremant is illegal and his convicrion was procured by

fraud.
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CAROL A. REMER-SMITH, pursuant to 28 U.S5.C. section 1746,
atfirms to the best of my knowledge that:

1. I am an Agsistant Discrict Atrtorney cof counsel toe ROBERT
M. MORGENTHAU, District Actorney of Wew York County, and I am the
attorney assigned to this matter on behalf of Respondent. We would
agopose the motion for discovery,

£. ©Cn April 3, 1581, peticioner was convicced, after a jury
trial, of three counts of Attempted Murder in the Second Degree and
one count of Criminal Possessicon of a Weapon in the First Degree.
Petitioner was sentenced to three indeterminate prisen terms of
from eight znd one-third to twenty-five years for each homicide
count, and to an indeterminate term of from cthree te nine years for
WEADONE poSSession; each Lerm was te run consecutively to the
others.

i. BY a motion filed in the Distriect Attorney's Office on
February 3, 198%, petiticner seeks discovery, which he alleges will
render an evidentiary hearing unnecessary and purportedly will show
that his confinement is illegal and his conviction was procured by

fraud,
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4. Ta begin, petitioner concedes in the instant application
that decumentary evidence had been disclosed prior to trial by the
prosacutor (Petitioner's Affirmation, at 1). In the numercus state
motions he has filed, petitioner has never complained that he did
not receive all relevant materials; the District Attorney's Office
need only provide one copy. Of course, only those reports which
relate to the subject maccer of testimony given at triai must be
given to the defense; the stzte need not turn over its entire file
{(Petiticner’s Affirmaticn, at S5}. In any event, defense counsel
had ample copportunity to cross-examine the witnesses about any
percelved discrepancies at trial, but on the whaole chose not to do
g0 unlese it pertained to petitioner’s complicity or motive for the
CELMNES .

5. Indeed, using the discovery items as exhibits, petitioner

repeatedly filed motions with the state courts {ges Respandent’s

AfEirmation, 9918, 21, 23). 1In fact, with the instant habeas
corpus petition, petitioner appended 42 exhibits in support of his

petitcion, comprising at least ten volumes. Cf. Byrd v. Armonbtrout,

880 F.2d 1, 7 (8th Cir. 1289}, cert, denied, 424 U.S. 1019, 110

5.Ck. 1326 (1990}.

€. More importantly, petitionsr has not established a need
for the documents he now seeks, Apparently each document now
scught would be used to attack the factual basls for his crimes

(Petitioner's Affirmation at 2-4). But, at trial perticioner




HEW YORE COUNMTY DISTRICT ATTORREY
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conceded that the crimes charged had occurred and merely contested
that ‘proof which established petiticner's compliecicy (Trial
Celloguy: 318; gee Respondent's Memorandum of Law, at 4-5, 12-13;
Regpondent’'s Affirmation, 13)., The cvime to attack any alleged
nphysical impossibilities® of a crime was at trizl, not in & lacer
collateral proceeding. Simply put, pecitioner’s strategic decision
at trial not to contest the factual underpinning of each crima
places any pelated speculation or inference about the circumstances
of that crime beyond this Court's purview.

€, MNor would these documenta, absent sworn testimony or other
verification, establish that petitioner’'s gonviction was based on
"Eraud. " Bnd, mere cooperation by officials of wvarious law
enforcement agencies does not signifiy the existence of “reports”
which were not given to the defense. Similarly, any misstatement
of details by an cfficial not involved in the investigation of the
shooting does not support the inference of non-discovered reports
{Patiticner’s Affirmation at 3, 4}. Petitioner's self-sarving say-
53 ig insufficient to prove his unfounded allegations.

8 Digcovery in an action for habeas corpus raelief is not
available Bz & matter of cocurse, but only if the petitioner has
shown "good cause” for the district court to order discovery. Put
ancther way, Rule &6 vhich permits discovery for good cause shown,
does not authorize a fishing expedition. Ses Harris v. Helson, 3194

U.S. 286, 300-01 (1969): Mupoz v. Keape, 777 F.Supp 282, 287
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Franza v. Stinson -4 = February B, 1993
88 Ciwv, S54B4 [LAK)

[S.D.H.Y. 1931}, 2ff'4 2ub nom. Linares v. Ssnkowgki, 964 F.2d 1295

(2d Cir.}, gexrc, denfised, S06 U.9. 385, 113 S.Ct. 4%3 (1892); gf,
Bracy v, CGramlew, e BB, s 117 8.CE. 1793 (1987), rev'g, 81
F.3d 684 (7th Cir. 1996).

B. Hera, peticioner presents a laundry list of over 100
icems, but he has not shown tha relevance of any given item.
FEather, he makes a blanket assertiaon that these documents will
somehow prove his claim. As noted elsewhere, the judge who
presided at the trial held that petitioner’s post-conviction motion
tche Dbasis for his present olaim), contained ‘completely
unsubstantiated charges of fraud and collusien"; that the chargs of
conspiracy between the prosecutor and defense counsel was "noching
but self-serving wishful thinking'; that petiticner‘s re-analysis
of the trial evidence was "byzantine"; and that his specific claims
were 'wichour merit® (Exh. 18: 2-4; see Respondenc's Affirmation,
€17).

%, Thusg, petitioner’'s allegations are based on a fantasy of
wrong-doing that simply cannot be substantiacted by the record
below. A fishing expedition, =uch as that sought here, which will
result in no support for petitioner's spurious allegaticns, is a
waste of this Courc's time and the state's resources. In sum,

petitioner has not shown "good cause" warranting an order for

discovery.
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WHEREFORE, Respondent urges this Court to deny the motion in

all respecrtsa.

Daced: Hew York, New York
February &, 193%

CARD J‘-..{';bﬁdE‘E SMITH ——
Asglistarl District Attorney
Appeals Bureau

cZ: Dominic M. Franza
Ga-A-3555
Ureat Meadow Corrasctional Facility
F.O. Box 51
Comseock, New York 12821




affidavig of Service

Stare of New York
! BS.,
County of New York:

Lg:#xj r?w {{hf’ , being duly sworn,

deposss and says that:

1 am not a party to the within action, and I
am over elghtesn years of ags.
i

On Pebruary 4 y 19858, I sexrved a copy of cthis

AFFIRMATION IN CPPOSITION

on parties and persons below at the addresses balow, by mailing the
copy 1in the United States mails, in a firsg- Etaﬂa, postage-paid
wrapped, addressed to said parsons

Dominic Franza

G2-A-3655

Great Meadow Corzectional Facility
F.0. Box 51

Comstock, New York 12821

Sworn to before me

ni;,;f 4 194"

éuj__.w /r’{ﬁm

Hatary Public

""‘-\.\_l:-"'"

Hmw hll: :1;, 5Ii1iEI-;F*MM‘l'M

El-ual .I'l-h:I in i:".m-;'- I:u|,|
Carnf, -ate Fulad o Saw Ly -f}: oy
Comamigsie Cegires 2‘
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DOMINIC FRANZA,
FPeticicner,
-against-

JAMES STINSON, Superintendent,
Great Meadow Correctional Facility,

Respondent .

AFFIRMATION IN QBPPOSITION
TO HMOTION FOR DISCOVERY

28 Civ. 5484 (LAK}

ROBERT M. MORGENTHAU
District Attorney

Hew YTork County

One Hogan FPlace

New York, New Yark 10013
{212) 335-9000

By: CAROL A. REMER-SMITH
Assistant District Acttorney
Appeals Bureau
of Counsel
(212) 335-5%320




