SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE CIVISICN: FIRST DEPARTMENT

THE PEOPLE OF THE STATE OF HEW YORK

Bespondant, , AFFIRMA TION IN OPEQSITICHM

TO DEFTHDANTS MOTICH
-against- et et

NY. 8o SInd T Ho. 11987/
DOMINIC FRANZA,
Returty Ditﬁgiﬂctnber 4,
Defendant-Appellant.

AIAN GADLIN, an attorney duly admittad to practice bafore the
courts of this Stats, affirss under penalty of perjury that:

1. T am an Assistant District Attornsy, of counsel to ROBERT
M, MORGENTHAU, District Attorney of New York County, and I submit
this affirmation in recpcnse to & serles of pro se motions by the
alove defsndant seeking thres different forms of relief. More
specifically, defendant =aeks: 1) to file numercus paper exhibits
in support of his appeal fron the denial of a CFL Saction 440.10
meticn, which he claims ware part of the record in the lower court;
2} an order precluding the Feople ITom filing a respendent’s briaf
and appesaring at oral argument of thls case; and 3) an order of
summary reversal, apparently on the ground that scne unspacified,
egragious prosscuterial miscenduct occurred in this casa.

2. The Pecple taka no position with respsct o tha first
motion above, but cpposs defendant’s other two motions. Assuming
that, as defendant statss, the documents he submits were part of
the recerd bafore the lower court on his metion to vacate, then the
People agree that they should properly be part of the racord on his

appeal from the motion. However, whether tha copies of the
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documents ara authentie and upaltered, and their import &s far as
defendant’s appeal goes, can only ba determined aftar a review of
tha antire receord in this case, and the Pecple make no concession
hara as to those lissues.

1= Defendant also clainms that the Pecple should be pracluded
from £iling a brief and apoearing in oppesition to his appeal
because thay failed to file a respondant’s brief by September 4,
response. However, dafendant is sizply wrong about tThe dus date
for the People’s brief. By an order dated July 25, 1996 [M-35304],
this Court adjourned the appeal to the Dacsmber 19956 Term of the
Court; thus, undar this Court’s official term calendar for 1936,
the respondent’s f£iling date for that term is October 30, 1%945.
Defendant now assarts that because the language the Court’s order
usad was, "Argument of the appeal is adjourned to the Decémher 1996
Tarm of this Court," the Court only meant to place the argument in
tha Dacerber Term, not to change the filing data. That claim is
ridiculous. Indesd, tha Court’s order in no way indicated that the
briefs in the case would bs due on any othar dates than the cnas
for the Deacembar 1395 term, to which the casa was adjourned, and
thig Court can take judicial notice that typically both arguments
and the dua dates of the briefs for the parties are adjourned
together in this manner.

4. Defendant’s argument for a summary reversal of his
conviction is egually frivolous (sea Motion dated August 21, 1886).
Defendant states that thae District Attorney’s offica should be

orderad to move for "immediate dismissal" in order to “preserve




their integrity," and that this Court will undeubtadly find that
"tha avidanca and testimonies wera fraudulant" (997 5, %). He also
elaims thar he i= incarcarated purzuant to a "fraudulent cenvictiaon
and Grand Jury proceading," and that any responsa in sppesition to
hiz appeallate #filings from this office would ke "crziminal in
natura.™

E. Thesa clajfas are sinply absurd, particularly given that

defendant’s app=al has noc Ya

it

bean briefsd by both sides.
Dafandant in essence asks the Court to trust him that his
conviction iz illegal and toss it out. However, a revisw of our
filaes indicatas that defendant’s assigned appallate counsel, Perry
Reich, has askad to be rslisved becausa Raich is sacretly working
for the District Attorney’s office against dafendant. Defendant’s
claim about the 4illegal nature of his convietion is just as
credible as that bald allegation against his attorney. Defendant
cites not a shrad of evidence to support it, points to no facts in
the r=cord to support it and, besides laballing it "fraudulent" and
unfair, doss not evan make a specific legal claim which would
undermine his copvictian. Under the circumstances, the resclutiocn
of the question of tha fairness of defendant’s conviction is
certainly best left to a full briefing of the legal issues after
the record in tha case the reviewad and properly summarized by both
sidas. only then can the Court get a realistic wview of the
eircumstances of defendant’s cenviction, the evidence against him,
and the legal issues he raises on appeal.

WHEREFORE, the Court should respectfully accept defendant’s

motion exhibits to the extent they were before the court that




denied the potion at issue on appeal. In all other respects,

nowever, defendant’s motlons should respectfully bs danied,

Dated: Hew York, New ¥York
September 30, 1996
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ALAN GADLIN
Asslstant District Attorney
(212) 335-3640

cc: Dominic Franrza
S3=-A=-3559
Great Meadows Correcticnal Facility
Box 51
Comstock, Hew York 12821

Perry Reich, E=sg.

Attorney for Defendant-Appellant
325 East Sunrise Highway
Lindenhurst, Haw York 11757
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Ormoeitd randant'’s Motlon oo tha partiss and persons balow
at the addresses below, by meiling the copy in U.8. mails, 13 =
first-clase, postags-paid wrapcer, addrassad ta saié pezaoos.

Dominic Framza
52 A IB5D

Frsat Meadows Correciional Facilitcy

Box E1

Constack, Hew York 1Z3zZ1

Far=y REeisn, EBdg.

3Z5 East Bunrise Hichway .
Linfanhurst, Hew York 1 (:
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

THE PEQOPLE OF THE STATE OF NEW YORK,
Respondent,
=g oainsi=
DOMINIC FRANTA,

Defendant-Appellant.

AFFIRMATION IN OFPPOSITION TO DEFENDANT'S MOTION
N.¥. Co. Ind. No. 11987/91

Eeturn Data: October 4, 1955

ROBERT M. MORGENTHAU
District Attormey
New York County
One Hogan Place
New York, New York 10013
- (212) 335-9000

ALAN GADLIN
Assistant District Attorney
Of Counsel
(212) 335-3640




