SUPREME COURT OF THE STATE OF NEW YORK,
COUNTY OF NEW YORK. PART 32
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THE PECPLE OF THE STATE OF NEW YORK

* DECISION AND ORDER
-against- = ind No. 1647/91
Domenit Franza, *
Defendant »
Bookson,J

Defendant, on his own cage, seeks a ruling from this Court aliowing Rim
to Imaeach one of his own witnesses with prior Grang Jury testimeny.Ceasar
Rodriguez, the Federal Express clerk who processed the intake of the
package containing the pipe bomb, testified outsice the presence of the jury
that tne person who dropped of f the package returned with a money order
already f1tled out tn nis Grand Jury testimony, though, Regriguez testified
that the money order was filled out on his presence. Since Rodriguez was
unanle to plck out defendant in 2 fine-up as the person who dropped off the
package, anc Detective Bresiin testified that the nandwriting on the maney
order matched defendant's known handwriting, such Impeachment with the
witness's Grang Jury testimony would De of value to gefendant.

For two reasons, defendant's metion to tmpeach the witness with nis
Grand Jury testimony 1s denied Most impartantly, | Ting this proffer by
gefendant runs afoul of CPL 60.35(2) which forblds the impeachment of
ore's own witness as evidence-in-chief. Although gefendant Claims that ne
seeks only to challenge the cred|bilty of the witness, defendant wouid
impeach him with only this one aspect af his Grand Jury testimony
Defendant's generous offer to cure a probiem of hls own making, 1s in reatity
an attempt to circumvent the rule apainst impeaching ore’'s own witness a3
a method of developing evidence inchief. In fact, in a.] Gther respecis
gefendant's case 1s butressed by the witngss's testimeny, In Jight of the
fact that Rodriguez did not pick cefendant qut of the Tine-up. It 15 not
contested by defendant that his Intention was to argue to the jury tnat the
nerson wig Tilied out the money order ¢id so in Ceasar Redrigues s presence,
and that this person was rot Identified as Dameric Franza Yel tnis 15 Just
the sort of tactic proscribed by 60.33(2), as the 1ssue ¢f RodrigueZ s
credioility 15 reaily a red herring in this case. |n Pegole v, Dann, 100 AD20
a0g, the Court held that the request ta re‘ress the witness's recollecton
could not be used as a ruse Lo circumvent the statute Simiiarly, defendant
cannct ¢laim to iImpeach credib!lity to harvest a usefy! but Inagmissibie
piece of hearsay from the Grand Jury




secondly, although this Court recagnizes the uti!ity of the prior
Slatement to defendant's case, Rodriguez’s current testimony 15 naot
affirmatively damaging to his case within the meaning of 60.35(1)
Rodriguez states only that he could not identify defendant as the sender. He
does not state categorically that defendant did not drop off the bomn Since
the core of his testimony IS this ambiguity, | find that he can not be
properiy impeached in the manner sougnht,

S0 ORDERED.

T e e RS B B SR

DATED: 2 /SK g, JUSTICE GF THE SUPREME COURT

24D




