United States Court of Appeals
PO TIE
SECOND CIRCUIT

At astated Term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, Foley Square,
the City of New York. onthe -J2'7F  day of ﬁ.ﬂj-tﬂ two thousand four,

Present:
Hon. Pierre N, Leval,

Hon. Robert . Sack, <3758 DT 3y
Circuit Judges, 4 FILED 1k X
=
Hon. Edward Korman, { ‘='1I AUG Z 0 2004 ‘*«?,;
District Judge.” - i
Dominic M. Franza,
Petitione,
v 05-35 7o
David Miller, Superintendent.
Respondent

Petttioner, pre se, moves 1o recall this Court™s mandate denving his apphcation for leave to fils a
successive 28 ULS.C. § 2254 pettion. Upon due consideration, it is ORDERED that the motion s
denied. See Sarpent v, Columbia Forcst Preducts. Ing. . 75 F.3d 86, 89 (2d Cir. 1996 (racall of
mandate will 1ssue only in “exceptional circumstances. ™). Aswe previously held, petinoner’s § 2254
petition was properly regarded as successive because his pnor petition was dismissed on 1ts mepts.
Sec Chine v. United States, 298 F.3d 174, 177 (2d Cir. 2002); Graham v. Cosello, 299 F.34d 129,
134 (2d Cir. 2002). Furthermore, petitioner is ineligible to file a successive § 2254 paition because
the claim that he seeks to rase was rused in his pnor petition and 18 not based on “newly discovered
evidence” or a “new rufe of constinational law.” See 28 TIS.C. § 2244(b).

FOR THE COURT:
Roseann ByMacKechmie, Cle
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"Hon. Edward Korman, Chiel Judge of the LLS. District Court for the Eastern Dizinet of
New York. sitting by designation.
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